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My Comment on February 2017 Michigan Indigent Defense Commission Update

I want to make sure I am reading Standard 4 correctly because it appears to discriminate
against those with resources at the time a person is first brought before a court for
arraignment.

 District courts do the original arraignments, and these are done by (1) a police officer
bringing into court on an arrest warrant, (2) video from a local or county jail, (3) the person
walks into court without the assistance of the police, or (4) based on a date set by the court. 

Given that, Standard 4 A provides in part:

“Counsel shall be assigned as soon as the defendant is determined to be eligible for
indigent criminal defense services.  The indigency determination shall be made and
counsel appointed to provide assistance to defendant as soon as the defendant’s liberty
is subject to restriction by a magistrate or judge.  Representation includes but is not
limited to arraignment on the complaint and warrant.”

In other words:

(1)    A determination of indigency must occur before the arraignment even commences. 

 (2)    A person who is not indigent gets arraigned, but a person determined to be indigent does
not get arraigned unless there is an attorney present. 

 

This standard nor do any of the comments address specifically address whether an arraignment
can continue when an individual appears and is determined to be indigent but an attorney is
not available---does the district judge arraign or not?

If it is “do not arraign” then natural effect of this reading is that two persons charged with the
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same crime are could be subject to different results based solely on income-----too bad for the
one that has resources for not bringing in an attorney because he will be arraigned and bond
will be set, but the one that does not have resources will be able to avoid the immediate
arraignment until an attorney is found. [“the indigent attorney is sick, we could not find an
immediate replacement, we got to let you go, can you come back Tuesday?]”

If the goal in all this is to make sure there is a defense attorney at the time of arraignment,
including any of the 4 times it occurs in district court, then maybe we should just go to what
they had on the television show “Night Court”, which is just to have a defense attorney
assigned at a courthouse and all jails and local lockups (for videos), waiting around for
someone to either appear in the courthouse and/or be in a jail whose sole purpose will be at
least getting through the original arraignment on the charge. 

 

I note that Comment 2 identifies “{o]ne of several compliance plans for this standard may use
an on-duty arraignment attorney to represent defendants” but curiously does not identify what
are the other possible of the “several compliance plans” that are out there. 

William Hackel

42-2 District Court


