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Prepared by the Staﬀ of the Michigan Indigent Defense Commission1
The Michigan Indigent Defense Commission was created by PA 93 of 2013, and signed into law by
Governor Snyder in July of 2013.2 The Commission is an independent agency, housed within the judicial
branch of state government and composed of 15 members appointed by the Governor with
recommenda on of the Legislature, Supreme Court, the State Bar, and represen ng interests from the
criminal jus ce system. The Commission has a mandate to:
 Collect and compile data for the review of indigent defense services in Michigan;
 Create minimum standards, adopted by the Michigan Supreme Court, to ensure all systems
providing indigent defense meet cons tu onal obliga ons for eﬀec ve assistance of
counsel;
 Work with coun es to implement plans to meet the standards and measure the
performance of coun es in providing public defense services;
 Award state funded grants to county systems to bring their system in compliance with the
new minimum standards;
 Set standards ensuring workload is controlled to permit eﬀec ve representa on, an
a orney has the training and experience that matches the complexity of the allega ons
against their client, and delivery of services is independent of the judiciary.
The MIDC Act covers many areas, including eligibility screening for assigned counsel, and factors
that a court should consider when deciding whether to appoint counsel.3 The vast majority of coun es
in Michigan either use an assigned counsel system to appoint an a orney to an indigent defendant, or a
“contract” system for appoin ng counsel.4 These systems contemplate a variety of methods of paying
defense a orneys, including rates per hour, per case, per event, ﬂat contract fees and other forms of
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payment.5 Most of those systems have some mechanism by which a orneys can pe

on for reasonable

fees beyond that which is provided by contract or rate schedule.6 A orneys have been using case law
based on statutory and cons tu onal provisions to support their requests. The MIDC is in the process
of dra ing speciﬁc standards governing economic incen ves and disincen ves7, as well as independence
from the judiciary.8 These standards will produce compliance plans that overhaul the structure for
a orney fee payments in Michigan. Un l this transi on, the MIDC provides this posi on paper on the
state of the law for reasonable a orney fees under the MIDC Act.9
Prior to the MIDC Act, there was statutory language that described the chief judge’s considera on
for awarding a reasonable fee for paying assigned counsel.10 At the same me that the MIDC Act was
signed, Senate Bill 30111 altered the statutory provision found at MCL 775.16, which currently reads as
follows:
When a person charged with having commi ed a crime appears before a
magistrate without counsel, the person shall be advised of his or her right
to have counsel appointed. If the person states that he or she is unable to
procure counsel, the magistrate shall appoint counsel, if the person is
eligible for appointed counsel under the Michigan indigent defense
commission act.
No ceably absent is any reference to the court assessing or awarding a orney fees. Despite this
omission, local systems must provide reasonable compensa on, and local courts must s ll consider
mo ons seeking reasonable fees by assigned counsel and award reasonable fees – including those that
may be extraordinary in nature – in appropriate cases to be paid from the county budget. This conclusion
is reached a er reviewing the MIDC Act, and case law interpre ng earlier versions of MCL 775.16.

1. Basic Principles.
First, “[a]n indigent criminal defendant is clearly en tled to an a orney appointed at public
expense.”12 Michigan recognized this right before the United States Supreme Court did so in Gideon v
Wainwright13, and judges in this state have been appoin ng counsel and compensa ng a orneys for
assigned criminal defense work by statute since the late 1800’s.14 The statutory provision created a right
to reasonable fees for assigned counsel.15 In other words, “[a]ppointed counsel had a statutory right to
reasonable compensa on for services provided to criminal indigent defendants long before indigent
criminal defendants had a right, statutory or otherwise, to appointed counsel.”16 Michigan courts have
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dis nguished the legislature’s intent in requiring coun es to pay for counsel from the state’s obliga on
“to provide adequate representa on to indigent criminal defendants.”17 Whether the cons tu onal
guarantees to due process and equal protec on “may be compromised by an unreasonable refusal to
compensate for essen al services of appointed defense counsel”18 has not been addressed in Michigan
and is separate from the statutory right to compensa on.
The MIDC was created as a result of eﬀorts to improve legal representa on for indigent criminal
defendants. In October 2011, Governor Snyder issued Execu ve Order 2011‐12, establishing the ini al
Indigent Defense Advisory Commission, which was responsible for recommending improvements to the
state’s indigent criminal defense system. These recommenda ons served as the basis for the MIDC Act
that the governor signed into law in July 2013.19
The MIDC Act deﬁnes “indigent criminal defense system” as either of the following:
(i) The local unit of government that funds a trial court combined with each
and every trial court funded by the local unit of government [or]
(ii) If a trial court is funded by more than 1 local unit of government, those
local units of government, collectively, combined with each and every trial
court funded by those local units of government.20
The MIDC Act’s reference to the local unit of government preserves the county’s responsibility to fund
indigent defense at the local level. Further, the MIDC Act speciﬁcally states that “an indigent criminal
defense system shall maintain not less than its local share”.21 The “local share” is deﬁned as “an indigent
criminal defense system's average annual expenditure for indigent criminal defense services in the 3 ﬁscal
years immediately preceding the crea on of the MIDC under this act, excluding money reimbursed to
the system by individuals determined to be par ally indigent.”22 The current version of MCL 775.16,
referencing the magistrate’s duty to appoint counsel “if the person is eligible for appointed counsel under
the Michigan indigent defense commission act” encompasses the county’s obliga on to pay for the local
court’s assignment of counsel as set forth in the Act itself. Though the language of MCL 775.16 has
changed, it was necessarily done to be consistent with the MIDC Act, and is speciﬁc to the determina on
of indigency.23 That determina on remains with the trial court.24 Michigan common law, as well as prior
versions of MCL 775.16, established that the payment for assigned counsel was the responsibility of the
county making the assignment.25
The state’s obliga on to fund indigent defense systems is triggered by the requirement of
compliance with the minimum standards created by the Commission.26 To be sure, if the state does not
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fund compliance plans then the standards set by the MIDC are not mandatory.27 The ﬁrst set of proposed
minimum standards for indigent defense delivery systems have been condi onally approved by the
Michigan Supreme Court as of this wri ng.28 These standards involve the educa on and training of
assigned counsel, the ini al a orney‐client interview, the request and use of experts and inves gators,
and counsel at ﬁrst appearance in front of a judge.29 There is no ques on that when these ﬁrst standards
are implemented signiﬁcant state dollars will be required to fund compliance plans submi ed by local
courts and indigent defense providers and approved by the MIDC. There is also li le doubt that with
adequate funding, the quality of indigent defense representa on will improve signiﬁcantly over me
pursuant to compliance with the minimum standards. This was en rely the purpose of the MIDC Act.
The state’s funding of compliance plans does not relieve the local system’s statutory obliga on
to assign counsel and pay a reasonable fee to assigned counsel. When future minimum standards
address a orney fees, it may mean that the state will be required to fund a orney fees beyond the local
share.30 In any event, case law interpre ng earlier versions of the statute remains instruc ve as to what
cons tutes a “reasonable fee”. A orneys should con nue to pe

on the local system for payment when

counsel deems any reasonable fees are appropriate.

2. Seeking a reasonable fee.
The burden of proving the reasonableness of a fee lies with the moving party.31 Assigned
a orneys must document the me spent on each case at the earliest stages of the representa on. This
should be done in a manner consistent with the payment schedule in the county making the assignment.
For example: if the county pays an hourly rate, then the a orney should document every hour – in varying
increments – that the a orney is working on the case for the accused. This should include me spent in
and out of court for purposes of any poten al fee mo on. If the county pays for events, the a orney
must record every event performed on the case and note the me spent on the event. Though the “ me”
factor will not necessarily be relevant in most event‐based cases, as li ga on progresses it may be
important to note if seeking addi onal fees. Best prac ces include recording me spent on the case in
the following categories: client visits, court appearances, document review, prepara on and research,
mo ons ﬁled, days spent in trial, and “miscellaneous” me spent on a case: reviewing discovery,
organizing materials, phone calls, etc. All receipts and all out‐of‐pocket expenses should be preserved as
well.
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The mechanism for seeking reasonable fees depends on the court. In some coun es a formal
mo on is required; in others, a le er outlining the basis for the request will suﬃce.32 In either scenario
or anything in between, courts weigh a number of factors which should be addressed in detail in any
mo on. The most recent case on the topic is In re Atchison,33 an unpublished Michigan Court of Appeals
decision describing of the informa on the trial court will consider:
The trial court must ﬁrst `determine the fee customarily charged in the
locality for similar legal services,’ including the use of “reliable surveys or
other credible evidence.’ [Smith v Khouri, 481 Mich 519, 537 (2008)
involving case evalua on sanc ons]. The trial court's next step is to
`mul ply that amount by the reasonable number of hours expended in the
case.’ Id. at 537. A er determining this base line for compensa on, the trial
court `may consider making adjustments up or down to this base number
in light of the other factors listed in Wood [v DAIE, 413 Mich 573, 588
(1982) ] and MRPC 1.5(a).’ Some of the Wood and MRPC 1.5(a) factors
overlap. The Wood factors include `(1) the professional standing and
experience of the a orney; (2) the skill, me and labor involved; (3) the
amount in ques on and the results achieved; (4) the diﬃculty of the case;
(5) the expenses incurred; and (6) the nature and length of the professional
rela onship with the client.’ Id. at 529. The eight factors to be considered
under MRPC 1.5(a) are:
(1) the me and labor required, the novelty and diﬃculty of the
ques ons involved, and the skill requisite to perform the legal
service properly;
(2) the likelihood, if apparent to the client, that the acceptance of
the par cular employment will preclude other employment by the
lawyer;
(3) the fee customarily charged in the locality for similar legal
services;
(4) the amount involved and the results obtained;
(5) the me limita ons imposed by the client or by the
circumstances;
(6) the nature and length of the professional rela onship with the
client;
(7) the experience, reputa on, and ability of the lawyer or lawyers
performing the services; and
(8) whether the fee is ﬁxed or con ngent. [Id. at 529–530 .]
As an aid for appellate review, the trial court should brieﬂy discuss each of
the factors on the record. [Smith v Khouri, supra,] at 529 n14.
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The lead a orney in Atchison worked as part of a consor um of a orneys, and he solicited the
assistance of a more experienced a orney to work with him in a complicated murder case.34 A contract
was in place for the work; Atchison and co‐counsel sought extraordinary fees for work provided
substan ally beyond that contemplated in the standard contract arrangement.35 The trial court denied
the request in part, awarding only some of the addi onal fees.36 That decision was overturned by the
Court of Appeals, ﬁnding that addi onal extraordinary fees were warranted on the facts of the case.37
The lesson is to keep scrupulous records and be prepared to document the nature of the work provided.
In some cases, ﬁxed fee schedules may be inherently reasonable, par cularly if agreed to by the par es
before the proceedings.38
Even where there is a fee “cap” in place, the Michigan Supreme Court recently reiterated that the
trial court must s ll “address the reasonableness of the fee in rela on to the actual services rendered”
when presented with a request to exceed the maximum rate.39 The Michigan Supreme Court has
eschewed a mechanical calcula on of reasonableness, but has held that “whatever the system or method
of compensa on u lized, the compensa on actually paid must be reasonably related to the
representa onal services that the individual a orneys actually perform.”40

What cons tutes

“reasonable compensa on” can vary greatly among the circuits.41
If the mo on for a reasonable fee is denied or the fee is reduced, a reviewing court will consider
the denial or reduc on for an abuse of discre on.42 A circuit court’s ﬁnal decision on fees can be
appealed to the Michigan Court of Appeals.43 This generally involves the mely ﬁling paperwork with
the Court of Appeals and obtaining a transcript of the hearing where the fees were ruled upon.44

3. Conclusion
A orneys assigned to represent poor people charged with crimes work incredibly hard in this
state, and they must be paid a reasonable fee for doing so. Nothing in the amendment to MCL 775.16
eliminated the requirement of the local system to assign or pay for appointed counsel. If anything, the
MIDC Act reaﬃrms each indigent defense delivery system’s obliga on to maintain its local share, while
the MIDC establishes standards to improve the quality of representa on through standards that the state
is required to pay for to ensure compliance. Best prac ces require me spent on assigned cases to be
tracked diligently. A orneys performing work should con nue to use local prac ces to pe
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reimbursement for their me and eﬀort. A orneys denied a reasonable fee should appeal that decision.
The MIDC has the authority to accept recommenda ons and complaints on fee issues.45
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The Michigan Indigent Defense Commission (“MIDC”) Act is codified at MCL 780.981 et. seq.
3
MCL 780.991(3).
4
The most common exception would be for those counties with a public defender office taking some percentage of
indigent cases. At the time of this writing, public defender offices provide representation in Bay, Chippewa, Kent, Lenawee,
Muskegon, Washtenaw and Wayne Counties.
5
See generally, 2014 fee schedules provided by counties at http://www.sado.org/fees/10281_2014‐Fee‐Schedule.pdf
(accessed May 2016). The MIDC conducted a survey of all court systems including how assigned counsel is paid. A report
compiling the data collected is on the MIDC’s website, at http://michiganidc.gov/policies‐and‐reports/.
6
Id.
7
MCL 780.991(2)(b).
8
MCL 780.991(1)(a).
9
MCL 780.985(4).
10
The statute previously read: “Upon proper showing [of indigency], the chief judge shall appoint or direct the magistrate
to appoint an a orney to conduct the accused's examina on and to conduct the accused's defense. The a orney appointed
by the court shall be en tled to receive from the county treasurer, on the cer ﬁcate of the chief judge that the services
have been rendered, the amount which the chief judge considers to be reasonable compensa on for the services
performed.” Recorder's Court Bar Ass'n v Wayne Circuit Court, 443 Mich 110, 122‐23; 503 NW2d 885, 891 (1993) ci ng MCL
775.16. The language has been superseded, eﬀec ve July 1, 2013.
11
Public Act 94 of 2013, effective July 1, 2013.
12
People v Nard, 78 Mich App 365, 368; 260 NW2d 98, 101 (1977) ci ng an earlier version of MCL 775.16 and Gideon v
Wainwright, 372 US 335; 83 S Ct 792; 9 L Ed 2d 799 (1963).
13
Gideon v Wainwright, supra.
14
People v Loyer, 169 Mich App 105, 137‐38; 425 NW2d 714, 728 (1988) (Boyle, J., dissen ng)(ci ng inter alia, “the clear
legisla ve forerunner for MCL 775.16” from 1893).
15
In re A orney Fees of Mullkoﬀ, 176 Mich App 82, 89; 438 NW2d 878, 881 (1989) (interpre ng the provision as applied to
assigned appellate counsel).
16
Recorder's Court Bar Ass'n, supra, at 123‐24.
17
Recorder's Court Bar Ass'n, supra, at 127.
18
In re A orney Fees of Mullkoﬀ, supra, at 88‐89.
19
See generally, the Michigan Indigent Defense Commission’s website, found at www.michiganidc.gov.
20
MCL 780.983(f).
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MCL 780.993(6). The statute goes on to state: “An indigent criminal defense system is not required to expend its local
share if the minimum standards established by the MIDC may be met for less than that share, but the local share of a
system that expends less than its local share under these circumstances is not reduced by the lower expenditure.” MCL
780.993(8).
22
MCL 780.981(g).
23
See generally, House Fiscal Agency Analysis of SB 301, PA 94 of 2013, at http://www.legislature.mi.gov/documents/2013‐
2014/billanalysis/House/pdf/2013‐HLA‐4529‐4569088C.pdf (accessed May 16, 2016).
24
MCL 780.991(3)(a) provides “A preliminary inquiry regarding, and the determination of, the indigency of any defendant
shall be made by the court not later than at the defendant’s first appearance in court.” That provision describes factors for
consideration by the court and the general parameters for applying for assigned counsel.
25
Frederick v Presque Isle Cnty. Circuit Judge, 439 Mich 1, 15; 476 NW2d 142, 148 (1991).
26
MCL 780.993(7).
27
MCL 780.997.
28
The conditionally approved minimum standards can be found on the Michigan Indigent Defense Commission’s website, at
http://michiganidc.gov/standards/.
29
Id.
30
When setting minimum standards, the MIDC Act states that the Commission “shall implement minimum standards, rules,
and procedures to guarantee the right of indigent defendants to the assistance of counsel” provided by the United States
and Michigan Constitutions, and “shall adhere” to principles, including that “[e]conomic disincentives or incentives that
impair defense counsel’s ability to provide effective representation shall be avoided.” MCL 780.991(2)(b).
31
Smith v. Khouri, 481 Mich 519, 528‐29; 751 NW2d 472, 478‐79 (2008).
32
The Supreme Court Administra ve Oﬃce has an approved form for tracking me and expenses and pe oning for
assigned counsel fees. See MC221, found online at :
h p://courts.mi.gov/Administra on/SCAO/Forms/cour orms/general/mc221.pdf (accessed May 16, 2016).
33
In re Atchison, No. 292281, 2012 WL 164437, at *6 (Mich. Ct. App. Jan. 19, 2012).
34
Id. at *1.
35
Id at *2.
36
Id.
37
Id. at *8.
38
In re Klevorn, 185 Mich App 672, 676; 463 NW2d 175, 177 (1990). However, the “ﬁxed‐fee method of compensa ng
assigned counsel based on the seriousness of the crime” has been found to be unreasonable, unjust, and a disincen ve to
due process. Recorder's Court Bar Ass'n, supra, at 116.
39
In re Ujlaky, 498 Mich 890; 869 NW2d 624 (2015). The Ujlaky case illustrates the importance of tracking me, even when
fees are “capped” at a maximum rate, because extraordinary fees may be awarded. The Supreme Court went on to state
that “[a]lthough the expenditure of any amount of me beyond that contemplated by the schedule for the typical case
does not, ipso facto, warrant extra fees, spending a signiﬁcant but reasonable number of hours beyond the norm may.”
40
Recorder's Court Bar Ass'n, supra, at 131.
41
Recorder's Court Bar Ass'n, supra, at 129 (1993).
42
In re A orney Fees of Mullkoﬀ, supra, at 85.
43
Most of the appellate litigation has been by way of an application for leave to appeal to the Michigan Court of Appeals
pursuant to MCR 7.205. There is some authority for the possibility that the action could be filed as a claim of appeal
pursuant to MCR 7.202(6)(a)(i) or (iv).
44
MCR 7.204; MCR 7.205.
45
MCL 780.989(1)(e).
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