
 

 

 

Motion Practice 
 

Brian Legghio 

Attorney at Law 
Mt. Clemens, Michigan 

September 2016 

 

MIDC Skills Training page 65



MIDC Skills Training page 66



MIDC Skills Training page 67



MIDC Skills Training page 68



MIDC Skills Training page 69



MIDC Skills Training page 70



MIDC Skills Training page 71



MIDC Skills Training page 72



MIDC Skills Training page 73



MIDC Skills Training page 74



MIDC Skills Training page 75



MIDC Skills Training page 76



MIDC Skills Training page 77



MIDC Skills Training page 78



MIDC Skills Training page 79



MIDC Skills Training page 80



MIDC Skills Training page 81



BRIAN M. L ECCIIIO 
Allorn,:y ar.d C-0,m.ulo,, 

134 MARKtT STRf,P.'r 
Mr. CuiMD<S, Ml 48043-1740 

Pn: (S86) 493. 7000 
Fx: (S86) 493-1177 

b legghio@ lcgghiolo w.com 

~.,, 

STATE OF MICHIGAN 
IN THE MACOMB COUNTY CIRCUIT COURT 

PEOPLE OF THE STATE OF MICHIGAN 

V 

Plaintiff, 

·\ .. 

Defendant. 

BRIAN M. LEGGHIO (P29658) 
TREVOR B. GARRISON (P69255) 
Attorneys for Defendan t 
134 Market Street 
Mount Clemens , MI 48043 
586-493-7000 
Fax : 586-493-1177 
~hio@legghiolaw.com 

MOTION TO QUASH THE BINDOVER AND DISMISS THE INFORMATION 

NOW COMES Defendant, , by and through his 

attorneys, Brian M. Legghio and Trevor B. Garrison, and moves this Honorable 

Court for an Order quashing and bindover and dismissing the Information, and 

hereby states as follows : 

1. Mr. Childers is charged in an Information with one Count of manslaughter 

with a motor vehicle, a 15 year felony offense . MCL § 750 .321 . 
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Fx: (S86) 493-1177 
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·~= 

2. On August 6, 2012, a preliminary examination was held in the 41-A 

District Court. After this examination was bound over for trial as 

charged . 

3. There was insufficient evidence admitted . during the preI1iminary 
JI ,. : 
• I 

examination to bind over for trial as charged. Specifically, the 

e~ments of Mah.slaughter with'a Motor Vehicle were not established. 

4. Secondly, the district court failed to find that Defenda~acted 

with gross negligence. The Judge's failure to make this finding renders the 

' bindover legally deficient. 

4. For the reasons more fully developed in the attached brief, Defendant 

requests an Order quashing the bindover and dismissing Count 1 of the 

Information. 

WHEREFORE, Defendant, respectfully 

requests that this Honorable Court Quash the ,, _!3indover and Dismiss the 

Information against him. 

Date: December 27, 2012 
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Attorney 
134 Market reet 
Mt. Clemens, MI 48043-1740 
586-493-7000 
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STATE OF MICHIGAN 
IN THE MACOMB COUNTY CIRCUIT COURT 

PEOPLE OF THE STATE OF MICHIGA_~, 

Plaintiff, 

• 

V 

DYLAN ROBERT-JOHN CHILDERS, 

Defendant. 

RECE\\JED 
DEC 2 7 20\?. 

:,r,, F p. 5PJ31\UGH 

BRIAN M. lJRG'Gflffi>{ 658) 
TREVOR B. GARRISON (P69255) 
Attorneys for Defendant 
134 Market Street 
Mount Clemens, MI 48043 
586-493-7000 
Fax: 586-493-1177 
blegghio@legghio law.com 

BRIEF IN SUPPORT OF MOTION TO QUASH THE BINDOVER 
AND DISMISS THE INFORMATION 

NOW COMES Defendant, by and through 

his Attorneys, BR1AN M. LEGGHIO and TREVOR B. GARRISON, and moves this Court 

for an Order quashing the bindover and dismissing the Information, and hereby states as 

follows: 

STATEMENT OF FACTS 

faces trial in this Court on one charge of involuntary manslaughter 

with a motor vehicle. This case arises from a most unfortunate accident involving a tow­

truck wrecker winching out a stuck pickup truck connected to a long recreational trailer 
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 The 2015 edition of the Defender Motions Book is an updated edition, part of a set including the 
Defender Trial, Defender Plea, Sentencing & Post-Conviction, and the Defender Habeas Books.  The 
Motions Book focuses on motions commonly filed at trial by criminal defense attorneys practicing in 
Michigan courts.  The Motions Book is intended to grow in contents and format, reflecting the dynamic 
nature of trial practice.  Feedback from users is encouraged. 
 
 Format.  Each chapter of the Motions Book contains its own table of contents, allowing quick 
identification of issues and location of useful material.  Sample motions follow narrative text, and are 
linked numerically; for example, motion 2.4 relates to text 2-4, covering the same subject.  Simpler 
motions contain highlighted fields which identify data which can be plugged in from a particular case.  
More complicated motions (search and seizure, for example) are more fact-driven, and data fields are 
not supplied.  Instead, a sample appears for guidance on form.   
 
 Citations.  Text and motions contain citations to court rules, statutes, and appellate decisions, 
updated through July, 2015.  In all cases, attorneys are urged to update the authorities up to the date of 
filing.  Summaries and full text of new developments are available on the SADO Web site, 
www.sado.org. 
 
 Additional resources for trial attorneys.  Attorneys also should consult the online resources located 
on the State Appellate Defender Office's web site, www.sado.org.  These include a database of constantly 
updated pleadings filed in trial and appellate courts, community pages for information about local 
practice in each circuit, a calendar of training events, new caselaw summaries, newsletters, and full text 
of all the Defender Books.  A collection of trial motions, searchable by keyword and submitted by trial 
attorneys in Michigan, also is available exclusively to criminal defense lawyers. 
 
 Interactive version.  The Defender Motions Book also is published in an interactive version, for use 
in word processing.  This version, supplied on flash drive or Web-downloadable form, is meant to 
provide templates which can be customized for a particular case.  Users may move from field to field, 
delete text, or add text as needed.   
 
 Archives of Earlier Editions.  The most recent prior edition of the Defender Motions Book appears 
on the CDRC's web site, www.sado.org.  Every edition is archived by CDRC and is available upon 
request.  Older editions may contain material of continuing interest, for both comparison to new cases 
and direct application to older cases.   
 
 Questions or Comments.  Users of the Defender Motions Book may address questions or 
comments to: 
 

Marilena David-Martin 
Administrator, Criminal Defense Resource Center 

3300 Penobscot Building 
645 Griswold 

Detroit, Michigan 48226 
313-256-9833 

mdavid@sado.org 

PREFACE 
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Attorneys who represent criminal defendants in Michigan’s state or federal courts may take 

advantage of the comprehensive support services provided by the Criminal Defense Resource Center 
(formerly, the Legal Resources Project).  For a quarter century, the CDRC has provided the tools 
needed for effective representation, all at very low cost due to generous funding from the Michigan 
Commission on Law Enforcement Standards, the Michigan State Bar Foundation, the Bureau of Justice 
Assistance, and the State Appellate Defender Office. 
 
 CDRC support services include: 
 

• The Criminal Defense Newsletter, published monthly and distributed in hard and electronic 
copy, covering developing issues, new laws and court opinions, pleadings of interest, local 
successes and practice tips; 
 

• The Defender Trial, Sentencing, Motions, and Habeas Books, comprehensive manuals that 
summarize, analyze and organize the law from arrest through appeal and beyond; 
 

• Databases of the CDRC Web site, www.sado.org, including expert witness database. a 
completely updated brief bank, opinion summaries, the Defender Books, Criminal Defense 
Newsletter, and much more, all searchable by key word; 
 

• Access to the Forum, the CDRC’s online discussion group of hundreds of criminal defense 
attorneys, including a searchable archive of e-mail messages and a unique database of 
reposited materials ; 
 

• Multiple training events each year, throughout the state, using a small-group, hands-on 
format to teach computerized legal research and writing skills. 
 

 Additional information about these services is available at www.sado.org, the Criminal 
Defense Resource Center’s newly renovated web site, or by phone at (313) 256-9833. 
 

 
 
 

CRIMINAL DEFENSE RESOURCES IN MICHIGAN 
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 The 2015 edition of the Defender Motions Book was made possible through the efforts of many 
devoted and talented people.  Special thanks to the project team of: 
 
 Neil Leithauser, principal author of the 2010 and subsequent editions; 
 
 Kelly J. McDoniel, for writing case summaries; 
 
 Justice Bridget M. McCormack and Attorney Andrea Lyon, co-authors of the original edition of the 
Defender Motion Book; 
 
 Attorneys Joanne Vallarelli Adam, James W. Amberg, B.J. Belcoure, David Beneman, Steven C. 
Benson, Joshua A. Blanchard, Theodore E. Bratton, Mary Chartier-Mittendorf, Randy E. Davidson, 
Lynn B. D’Orio, Christine R. Dubois, Michael B. Dungan, Jose R. Fanego, Michael A. Faraone, Robyn 
B. Frankel, Stuart Friedman, Robert K. Gaecke, Jr., Elizabeth Jacobs, John D. Lazar, Thomas M. Loeb, 
Alfred Millstein, John R. Minock, Kathy H. Murphy, Timothy D. Murphy, Michael J. Nichols, Hon. 
Kirsten Nielsen Hartig, Mark D. Osterman, John B. Payne, Jr., Danielle Phillip, Barry F. Poulson, Paul 
Rinaldi, Nick Rine, Gail O. Rodwan, John F. Royal, Steven E. Scharg, John A. Shea, Sharon Smith, 
Michael L. Steinberg, Andis Svikis, F. Martin Tieber, Robert S. Whims, Elmer White, Paul C. Youngs, 
an unknown attorney who drafted the original probation violation motion to dismiss, Tracy L. Cowan 
for pointing out a needed clarification in a sample and the faculty of the Michigan Clinical Law 
Program, for their contributions of ideas and motions; 
 
 Bill Moy, principal production manager, for research, cite-checking and layout; 
 
 Eric Buchanan, for database and flash drive publishing; 
 
 Heather A. Waara, for word processing, database maintenance, layout and distribution assistance; 
 
 Joanne Moritz, for fielding phone inquiries about the book;  
 
 Marilena David Martin, editor-in chief and administrator of the project; and  
 

Dawn Van Hoek, Director of the State Appellate Defender Office and the Original Editor and Project 
Administrator of this Book, and invaluable source of information on the entire Defender Book Series. 

 

The 2015 edition necessarily builds upon work done in prior years, and we thank also the following 
persons who contributed to earlier editions: Marla McCowan former editor and administrator, Chari 
Grove, Maria Sanchez, Karen Sandlin, Angela Clayton and John Powell. 
 

ACKNOWLEDGEMENTS 

MIDC Skills Training page 118



 Several organizations also were indispensable to this publication.  Thanks to: 
 

 The Michigan Commission on Law Enforcement Standards, for funding principal costs of the 
project;  
 

 

 The State Appellate Defender Office, for funding staff, equipment, and overhead on the project; and 
 
 

 The Michigan State Bar Foundation, for prior funding of most printing costs of the project. 
 
A note about the principal author of the Defender Motions Book: 
 
 Neil Leithauser is a Michigan attorney admitted to practice in 1982, currently specializing in 
criminal appeals as a solo practitioner He is qualified at the highest level to accept assigned criminal 
appeals from the Michigan State Appellate Assigned Counsel System, and admitted to practice in the 
US Eastern District Court.  Mr. Leithauser has provided research attorney services to the State Appellate 
Defender Office since 2001, and has served as an Associate Editor for SADO's Criminal Defense 
Newsletter since 2007. He has trained criminal defense attorneys throughout Michigan on legal research 
techniques, and serves as a research attorney for criminal defense attorneys in Michigan's busiest court, 
the Wayne County Circuit Court. 
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